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Mb. Chaihman and Gentlemen: — 

The petitions offered you on any one topic are usually all in the same 
words. On /the present occasion, I observe on your table three or four 
different forms. This is very significant. It shows they do not proceed 
from a central committee, which has been organized to rouse the Com- 
monwealth. They speak the instinctive, irrepressible wish of all parts of 
the State. It is the action of persons of different parties, sects and sec- 
tions, moving independently of each other, but seeking the same object. 
Some persons have sneered at these petitions because women are found 
among the signers. Neither you. Gentlemen, nor the Legislature, will 
maintain that women, that is, just one half of the Commonwealth, have 
no right to petition. A civil right, which no one denies even to for- 
eigners, will not certainly be denied to the women of Massachusetts. 
And is there any one thoughtless enough to affirm that this is not a 
proper occasion for women to exercise their rights } These petitions 
ask the removal of a Judge of Probate, Probate Judges are the guar- 
dians of widows and orphans. Women have a peculiar interest in the 
character of such judges. He chooses an exceedingly bad occasion to 
laugh, who laughs when the women of the Commonwealth ask you to 
remove a Judge of Probate, who has shown that he is neither a humane 
man nor a good lawyer. In the whole of my remarks, gentlemen, I 
beg you to bear in mind that we, the petitioners, are asking you to 
remove, not a Judge merely, but a Judge of Probate, A ilnagis- 
trate who is, in a peculiar sense, the counsellor of the widow and the 
fatherless. 

*PriBtod from Ihe phonogrftpfaic report of J. M. W. Tieriiitoh, reriaed sad 
MfaHved bjr Mr. VbojuoH, 
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The family, in the moment of terrible bereavement and distress, must 
first stand before him. To his discretion and knowledge are committed 
most delicate questions, large amounts of property, and very dear and 
vastly important family relations. Surely, that should not be a rude 
hand which is ithrust among chords which hav^ just been sorely wrung. 
Surely, he should be a wise and most trustworthy man who is to settle 
questions on many of which^ from the nature of the case, there can, prac- 
tically, be no appeal. His court is not watched by a jury. It is silent 
and private, and has little publicity in its proceedings. He should, 
therefore, be most emphatically, a magistrate able to stand alone ; 
whose rigid independence cannot be overawed or swayed by cunning or 
able individuals about him ; one skillful in the law, and who, while h® 
holds the scales of justice most exactly even, has a tender and humane 
heart ; one whose generous instincts need no prompting from without. 

Some object to these petitions, that they ask you to do an act fatal to 
the independence of the judiciary. The petitioners are asked whether 
they do not know the value and importance of an independent judi- 
ciary. Mr. Chairman^ wo are fully aware of its importance. We 
know as well as our fellow*citizens the unspeakable valu^ of a high* 
minded, enlightened, humane, independent, and just Judge ; one whom 
neither " fear, favor, affection^ nor hope of reward," can turn from bi$ 
course. It is because we are so fully impressed with this, that we 
appear before you. Taking our history as a whole, we are proild of 
the Bench of Massachusetts. You have given no higher title than that 
of a Massachusetts Judge to Sewall, to Sedgwick, to Parsons, Take it 
away, then, from one who volunteers, hastens, to execttle a statute, whioti 
the law, as well as the hiimanity of the nineteenth qen4iury, regards as 
infamous and an outrage. We come before you, not to attack the 
Bench, but to strengthen it, by securing it the only support it can have 
under a govemmetit like ours — the confidence of the people. You - 
cannot legislate Judges into the confidence of the people* You cannoit 
preach them into it ; confidence must be earned. To make the name 
of Judge respected, it must be worthy of respec^ — must never be bornp 
by unworthy men. It never will be either respected or respectable 
while this man beats it. I might surely ask his removal in the names 
of the Judges of Massachusetts, who must feel that this man is no fit 
fellow for them. The special reaSons why we deem him an unfit 
Judge, I shall take occasion to state by and by. At present, I will only 
Add, that it is not, as. report says, merely because he differs from us on 
the question of slavery, that we ask his removal. It is not lor .an hottest 
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or for any other, differeace of opinion, that we ask it ; but, as we shall 
presently take ocoasioa to state, for far other and very grave reasons. 

I do not know, gentlemen, what course of remark the remonstrant, or 
bis counsel, may adopt; but I have thought it necessary to say^ 
so mueii, in order that they may understand our position, and thus 
avoid any needless enlargement upon our want of respect for the func- 
tion, or appreciation of the value, of an independent, high-minded Judici- 
ary. You will see, in the course of my remarks, that it is because this 
incumbent has sinned against that characteristic that we appear here. 

Gentlemen^ these petitions, though variously worded, all ask you to 
" take proper steps for the removal of Edward Greely Loring from 
office "-*■*' jwoper *fep»." It is for the Legislature to decide what the 
" proper steps '' are. 

In proceeding to remark on the proper method of procedure in 
this case, you will bear in mind, that I necessarily, perhaps, go 
over more ground than the progress of this discussion may show 
to have been necessary ; because, of course, 1 must be entirely igno- 
rant what ground the remonstrant, or his counsel, will take. I must, 
therefore, cover all the ground. 

You are of cdurse aware, gentlemen, that, originally, all Judges were 
appointed by the king, and held their offices as long^nd on such condi- 
tions as he pleased to prescribe. Some held as long as they behaved 
^eil"^ during good behavior^ as our Constitution translates the old law 
Latin, quamdiu ae bene gtsserini ; others held during the plei^ure of 
the king — dutanie bene plaeUos asthe phrase is. This, of course, made 
the Judges entirely the creatures of the king. To prevent this, and 
secure the independence of the Judges, aAer the English Revolution of 
1689, it was fixed by the Act of Settlement, as it is called, that the king 
should not have the power to remove Judges, but that they should hold 
their offiees ^^ during good behttvior,^'^ They were still, however, 
removable by the king, on address from both Houses of Parliament. 

Hallam, in his Constitutional History, states very tersely the exact state 
of the English ktw, and it is precisely the law of this Commonwealth 
also, in these words, — " No Judge can' be dismissed from office except 
in consequence G^a conviction for some offence, or the address of both 
Houses of Parliament^ which is tantamount to an act of Legislature." 
{Const. Hist., Am. Edit., p. 697.) 

To come now to our Commonwealth. There are, as I have just inti- 
mated, two ways of removing a Judge, known to the Constitution ; one 
is, by impeachment ; and the other is, by address of the Legislature to 
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the Governor. A Judge who commits a crime, whether m his official 
capacity or not, may be punished by indietment, precisely as any other 
tnvi may — this principle may be left out of the question. A Judge, 
who, sitting on the Bench, transgresses the iaws in his official capa- 
city, may be impeaciied by the House of Representatives before the 
Senate, as a Court of Impeachmeht, and removed. (Consi. Mass.^ 
Chap. 1, Sec. 2, 8.) 

The petitioners' do not ask you to impeach Judge Loring. Why? 
Because they do not come here to say that he has been guilty of t^idal 
misconduct. To render a Judge liable to impeachment, he must be 
proved to have misconducted in his official capacity, I shall not go into 
the niceties of the law of impeachment. One would suppose from the 
arguments of the press at the present time, and their comments on 
Mr. Loring^s remonstrance, that a Judge could not be impeached unless 
he had violated some express law. This is not so. It has been always 
held, that a Judge may be guilty of official misconduct^ and liable to 
impeachment, who had not violated any positive statute. It is enough 
that the act violates the principles of the common law. All authorities 
agree in this, and some would seem to lay down the rule still more 
broadly. (See Story on the Const., Bk. 3, ch. 10, ^796-8, and Shawns 
argument when counsel against Prescott, — Prescott's Trial, p. 180.) 
As the Constitution confines the process of impeachment to cases of 
official misconduct^ and as we do not pretend that Mr. Loring, sitting as 
a Judge of Probate^ has been guilty of any such, I p^s from this point. 

But the Constitution provides another form, which is, that a Judge may 
be removed from office by address of both Houses to His Excellency, 
the Governor. In the first place, gentlemen^ let me riead to you the 
source of this power. ^*A11 judicial officers, duly appointed, conamis- 
sioned and sworn, shall hold their offices during good behavior, excepting 
such concerning whom there is a diffisrent provision made in this Con- 
stitution : provided nevertheless, the Governor, with consent of the 
Council, may remove them upon address of both Houses of the Legisla* 
ture." (Cons, of Mass., Chap. III., Art. 1.) ^''Provided nevertheless^ 
the Governor, with consent of the Council, may remove him upon the 
address of both Houses of theXegislature.'^ Now, gentlemen, looking 
on the face of that, it would be naturally inferred that, notwitfbstonding 
his ^' good behavior ,^^ and without alleging any violation of it, a Judge 
could, nevertheless, be removed. by address; that an '^ address ^^ need 
not be based on a charge of official misconduct, — that an ^^ address '' 
need not be based on a charge of illegal conduct, in any capacity. 
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This seems so clear, that I should have leA this point without further 
remark, if Mr. Loring had not placed upon your files a remonstrcuice' 
against the prayer of these petitioners, which remonstrance (I shal^not 
occupy your time by reading it) is based upon the principle, that it would 
be a hard and unjust procedure if either House should address the Gov* 
ernor against him, seeing that he has not violated any State law, or done 
any thing that was illegal, or that was prohibited by the laws of Massa- 
chusetts, and alleging that he has only acted in conformity with the 
official oath of all officers of the State to support the Constitution of the 
United States. The defence of the remonstrant, as far as we are informed 
of it, is, that he ought not to be removed, because he has violated no 
lav) of Massachusetts. To that plea, gentlemen, I shall simply reply : 
the method of removing a Judge by ^^ address ^^ does not require that the 
House gr Senate should be convinced that he has violated any law what- 
ever. Grant all^Mr. Loring states in his remonstrance, — that he has broken 
. no law, — ^that he stands legally impeccable before you ; which, in other 
words, is simply tp say that he cannot be indicted* If he had violated a 
, law, he could be indicted ; he comes to this House and says, in eflfect, 
" Gentlemen, I cannot be indicted, therefore^ I ought not to be removed." 
The reply of the petitioners is, a man may be unfit for a Judge, long 
before he becomes fit for the State Prison. Their reply is, (leaving for the 
time all question of impeachment,) it is not necessary that a Judge should 
render himself liable to indictment, in order to be subject to be removed by 
** address." He can be removed (as my brother who preceded me [S£th 
Webb, Jr., Esq.], has well said) for any cause which the Legislature, in 
Its discretion, thinks a fitting cause for his removal. Even if he has not 
violated any law of the Commonwealth, written or unwritten, still he may 
be removed, if the Legislature thinks the public interest demands it. 
Ther matter is entirely within your discretion. My proof of this is, first, 
the language of the Constitution. The Constituti«i says : ^^ The Senate 
shall be a Court with full authority to hear and determine all impeachments 
made by the House of Representatives against any officer or officers of 
the Commonwealth, for misconduct and nnal-administration in their offi- 
ces." (Chap. I., Sec. 2, Art. 8.) Now, suppose it true, as some claim, 
that such misconduct must amount to a violation of positive law, that 
nothing short of that will justify ^impeachment ; the more fact that the 
Constitution provides another way, would be prima facie evidence that it 
meant to lay a broader foundation for removal ; else, why two methods } 
If, in his office, he had outraged the laws of the State, he could be 
impeached. Is not one remedy sufficient ? Why does the Cousiiiu;ioQ 
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provide another ? Because the' people, through their Constitution, n^asi 
to say, " We will not ha.ve Judges that cannot be removed unless they 
hav« violated a statute. We will provide, that in case of any misconduct, 
any unfitting character, any incapacity or loss of confidence, the sirpfeme 
power of the Legislature niay intervene and remove them." if impeach- 
ment applies only to official misconduct, expressly prohibited by statute, 
as seems to be claimed, then, from the existence of another additiooal 
method in the Constitution, one would naturally infer that this other power 
refered to misconduct not ofiicial, and not expressly prohibited by stat- 
ute. In addition to the mere letter of the Constitution, and the inference 
from the fact of two powers being granted, we have the action of the 
Commonwealth in times past. I have not time for historical details, but 
the power of address, whenever it has been used in this Commonwealth, 
has been used to remove Judges who had not violated any law. Judge 
Bradbury was removed, I think, for mental incapacity, resulting from 
advancing age. Of course, intellectual inefficiency is not impeachable ; 
it is not such " misconduct or mal-administration " as renders a man liable 
to impeachment ; but the Constitution, in order to cover the whole ground, 
, has left with the Legislature the power to ren(iove an inefficient Judge — 
a Judge who has grown too old to perform his duties. 

But it happens that this clause of the Constitution has been passed/ 
upon,— 7 not, indeed by the Supreme Court, but I may say by equally high 
authority. It has been expounded by some of the ablest men the Com- 
monwealth ever knew, and in circumstances which preclude the idea of 
prejudice or passion. It is fortunate for these petitioners, in regard to 
this claim of the power of the Legislature, (which it is said Mr. Loring's 
friends intend to deny, and which his remonstrance does practically-deny) 
— it is fortunate for them, that in the Constitutional Convention of Massa- 
chusetts, in 1820, this clause of the Constitution was deliberately dis- 
cussed. It was discdbsed, gentlemen, not when there was a case before 
the Commonwealth, when men were divided into parties, when personal 
sympathy or antipathy might bias men's judgments, bi^t when the deba- 
ters were in the most unimpassioned state of mind ; — statesmen, endeav- 
oring to found the laws of the Commonwealth on the best basis. The 
discussion was lofig and able. I shall read you the sentiments 
of different gentlemen who took part in that discussion, for this 
purpose, — to show you that this Legislature has an unlimited power 
of removal for any cause — whether the law has been violated or not-^ 
whether acts were done by a judge in his official capacity or any other. 
Allow me to remind you, getitlemen, that there are two questions you are 
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l>ouDtl to ask. The first is. Can we remove a jtidge who is not guilty of 
any official misconduct^ of any violation of statute law, in any capacity ? 

- The second is, If we have the power, ought we to exercise it in the pres- 
ent case ? 1st. Have we this power ? 2d. Ought we to exercise it? 

I propose to read you extracts from the speeches in the Mass. Cony, 
•of 1820, to show th&t the Legislature has, in the judgment of our ablett 
lawyers , and statesmen, an unlimited authoraty to ask the removal of 

.Judges whenever it sees fit, and for any cause the Legislature thinks suffi- 
cient : that the People, the original source of all power, have not parted 
with their sovereignty in this respect — did not intend to part with it, and 
■did not part with it. When I have convinced you, if I shall succeed ia 
convincing you, that you have this authority, I shall with your permission 
«ay a few words to enforce the other point, that you ought to exercise it 
according to the prayer of the petitioners. 

In the first place, I read the clause of the Constitution : " The Gov- 
ernor, with consent of the Council, may remove them [judicial officers] 
upon the address of both houses of the Legislature.'' The Constitutional 
Convention which met in 1820, appointed a Committee to take this 
clause into consideration; That Committee consisted of Messrs. Story 
of Salem, (afterwards Judge Story, of the Supreme Court of the United 
States,) John Phillips of Boston, (Judge of the Common Pleas Court of 
Massachusetts, and President of the. Senate,) Martin of Dorchester, 
Cummings of Salem, (Judge of the Common Pleas,) Levi Lincoln of 
Worcester, (afterwards Judge of our Supreme Court and Governor of the 
Commonwealth,) Andrews of Newburyport, Holm6s»of Rochester, Hills 
of Pittsfield, Austin of Charlestown, (High Sheriff of Middlesex county,) 
Leland of Roxbury, (afterwards Judge of Probate for Norfolk county,) 
Kent of West Springfield, Shaw of Boston, (present Chief Justice of the 
Commonwjealth,) Marston of Barnstable, Austin of Boston, (since Attorney 
General of the Commonwealth,) and Bartlett of Medford — a Committee 

• highly respectable, for, the ability and* position of its members. Permit 
me to read a section of their Report, (p, 136) : — 

** By the first article of the Constitution, any judge may be removed 
from bis office by the governor, with the advice of the coirncil, ^pon t^e 
Address of a bare majority of both hoiuies of the Legislature — the Com- 
mittee are of opinioD that this provision has a tendency materially to 
impair the independence of the judges, aad to destroy the efficacy of the 
clause which declares they shall hold their offices durins good behavior. 
The tenure of good behavior seems to, the Committee indispensable to 
guard judges on the one hand from the effects of sudden resentments 
and temporary prejudices, entertained by the people, and on the other 
hand, &om the influenca which ambitious and powerful men naturaUy- 
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exert oyer those who are dependent upon their good will. A provMioti 
which should at once secure to the people a power of removal in cases 
of palpable misconduct or incapacity, and at the same time secure to 
the jndges a reasonable permanency in their offices, seems of the greateel 
Dtility; and such a provision will, in the opinion of the Committee, be 
obtained by requiring that the removal, instead of bein^ upon the address 
of a majority^ shall be upon the address of two thirds of the members 
present of each house of the Legislature.'* 

The Committee, you see, gentlemen, acknowledge that there Is unlim- 
ited power ; they think that power dangerous ; they advise that it should 
be limited — how? Observe, even this Committee, although they say 
they think it dangerous, do not advise it should be stricken out; but 
. they advise it should be limited by requiring 'a two-thirds vote, and this 
is all. 

Remember, gentlemen, that I read the following extracts not to show 
the opinion of this Convention as to the value or the danger of this 
power ; I merely wish to show you that, "in the opinion of the ablest 
lawyers of the State, the Constitution, as it then stood, (and it stands now 
precisely as it stood then^) gave to this Legislature unlimited authority 
ti remove judges, for any cause they saw fit ; and that while all the 
speakers were fully aware of its liability to abuse, no speaker denied its" 
unlimited extent, or proposed to strike the power from the Constitution- 
After that, report had been put in, the Convention proceeded to take it 
up for discussion. . 

The first gentleman who joins, to any purpose, in the debate, is Sam- 
uel Hubbard, Esq., perhaps, beyond all comparison, the fairest- minded 
as well as one of the ablest lawyers of the Suffolk bar ; and let me add, 
that after a life passed in the most responsible practice of his profession, 
he finished it on the bench of the Supreme Court. His testimony is 
the more valuable, because Mr. Hubbard thought this provision emi- 
nently dangerous. But he says : — 

** The constitution was defective in not sufficiently securing the indepen- 
dence of judges. He asked if a judge was free when the Legislature might 
have him removed when it pleased. * * « The tenure of office of judges was 
•aid to be during good behavior. Was this the case, when the Legislature 
might deprive them of their office, although, they had committed no crime? • • ♦ 
No Justice of the Peace was allowed to be deprived of liis office without a 
liearin^^ but here the judges of the highest court might be dismissed without 
an opportunity of saying a word in their defence.*' 

Then comes Chief Justice Lemuel Shaw : — 

*vThe general principle was, that they should be independent of the other 
persons during good behavior. What is meant by good behavior ? The faith- 



rOE THB REMOVAL or EDWARD 6. LORINO. II 

fol di«oharge of the duties of the offiee. If not faithful, they were liable to 
trial by impeachments. But cases might arise when it might be desirable lo 
remove a judge from office for other causes. He may become incapable of 

' performing the duties of the office i^ithout fault. He may lose his reason, 
or be otherwise incapacitated. It is the theory of our goverDmeot, that no man 
iihall receive the emoluments of office, without performing the servioes, 
though he is incapacitated by the providence of God. It is necessary, there- 
fore, that there should be provision for this case. But in cases when it ap- 
plies, the reason will be so manifest as to command a general assent. It 
must be known so as toadmit of no doubt, if a iudge has lost his reason, or be- 

- come incapable of performing his duties. As it does not imply misbehavior* 
if the rnason cannot be made manifest so as to command the assent of a greal 
nwijority of the Legislature, of two-thirds at least, there can be no necessity 
for the removal. By the constitution as it stands, the judges hold their offices at 
the will of the majority of the Legisluiure. He confessed with pride and 
pleasure that the power had not been abused. But it was capable. of being 
abused. If so« it nught to be guarded against. That could be done by requir- 
ing the voice of two thirds of each branch of the Legislature.'* 

Then comes William Prescott, a name well known here and the 
world over. He was a man of English make ; taciturn, of few words, 
no diffuse American talker. He spoke little, but each word was worth 
gold. His rare civil virtues, greiat ability, and eminently judicial mind, 
added lustre to a name that was heard in the van of Bunker Hill fight. 

'' What security have they [Judgesj by the constitution ? They hold their 
offices as long as they behave well and no longer. They are impeached when 
guilty of misconduct. It is the duty of the House of Representatives, con- 
stituting the grand inquest of the Commonwealth, to make inquiry — for the 
Senate to try, and if guilty^ to remove them from office. There may be other 
cases in which they ought to be removed, when not guilty of misconduct in 
office, but for infirmity. Provision is made for these cases, that the two 
branches of the Legisiature concurring with the Governor and Council, may 
remove judges from office. He did not object to this provision, if it was re- 
strained so as to preserve the inaependence of the judges. They should be 
independent of the Legislature and of the Governor and Council. But now, 
there is no security. The two other dep<artments may remove them without 
inquiry — without nutting any reason on record. It is in their power to say 
that the jitdges shall no longer hold their offices, and that others more agree- 
able shall be put in their places. He asked, was this independence 1 " 

There may be " other cases " in which they ought to'be removed when 
not guilty of misconduct in office, but from infirmity. Is not that 
exactly what the petitioners claim ? - There being n^f noisconduct in 
office, no violation of the precise statutes of the Commonwealth, comes 
the case described by Mr. Prescott, where a Judge ought to be dismissed 
for " infirmity" — for we maintain that there was a cruel " infirmity.'* 
■*' He did not object to this provision " if properly restrained, (that was 
the old Federalist ; the man who never was inclined to trust the peo- 
ple too far; the man who was in favor of a strong government!) — 
'^Jie did not object to this provision ; " all he asked was a two-thirds vote. 
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♦ 'Then cotnes Mr. Daniel Davis, of Boston. You may not have know» 

! him, gentlemen ; but those of us who are older, remember him as the- 

Solicitor General for the Commonwealth of Massachusetts. He says : — 

*' If the resolution were before the Committee in a form whieh admitted 

of amendmept, he would propose to alter it in sueh manner that the 

officer to be removed should have a right to be heard. No reason need 

mow be given for the removal of a Judge, but that the Legislature do not 

ISeo him.'' 

♦ 

• He did not deny the power, did not question its utility; all he 
wanted was, that the officer should b^ heard. " No reason need be 
given, but that the Legislature do not like him." Is not this unlimited 
power? The claim of Mr. Loring is, substantially, that you abuse 
your power, unless you charge, and prove, that he has ofifejnded 
against a statute " in such case made and provided." Mr. Daniel Davi& 
says — " No reason need be given for the removal of a Judge, but that 
the Legislature do not like him." That is his idea of the power of this 
Legislature. 

Then comes Mr. Heney H. Childs, of Pittsfield. I do not know his 
history. He did not want the Constitution changed at all ; he did not 
ask even the two-thirds vote. Mr. Childs says: — 

*<It was in violation of an important principle of the government, that 
the majority of the Legislature, together with the Governor, should, not 
have the power of removal from office. This power was in accordance* 
with the principle of the Bill of Rights. It was imperative in the- advocates 
of this resolution to show that it was necessary to intrench this depart- 
' ment of the government for its security. They had not shown it ; on 
. the contrary, we were in the full tide of successful C2;periuient. Thje 
founders of the Constitution intended to put the judiciary on the footing 
of the fullest independence, coivsistent with their responsibiTltj^" 

" This power was in accordance with the provisions of the Bill of 
Rights." What are these.? Section V. of the Bill of Rights reads. 
thus: — ... 

" All power residing originally in the people,, and being derived from 
them, the several magistrates and officers of government, vested with 
authority, whether legislative, executive, or judicial, are their substitates 
and agents, and are at all times accountable to them." 

Mr. Loring knew under what condition he was taking office. He knew 

• this provision in the Declaration of Rights, that the people retain all 
power, and that all magistrates, " vested with authority, whether legisla- 
tive, executive, or judicial, are their substitutes and agents, and are at all 
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^mes accountable to thein,''— « id «iice and out of it. SBction VIH. iNiyer 
further : — > 

•*Tq order to prevent those, who are vested with authority, from be- 
coming op{>re88ors, the people have a right, at such periods and in such; 
manner as they shall establish by their frame of goyernmeDt, to cai^^e 
their public officers to return to private life ; and to fill up vacant places' 
by certain and regular elections and appointments/' 

• 

No man has a right to criticise hfere the manner in which the removal 
is effected. Let them go elsewhere than to this tribunal, if they say 
it is a bad power. The people retain the right, at such periods, and 
in such manner as they shall establish by their frame of government, 
to cause their public officers to return to private life. 

That is the principle of our Declaration of Rights. Mt* Childs 
says, — "The founders of the Constitution intended to put the Judiciai*y 
on the footing of the fullest independence, consistent with their responaii 
biUty." Mr* Chairman, I beseech you, in the progress of this discussion, 
if the remonstrant shall ring changes on the necessity of maintaining the 
independence of the Judiciary, to remember this remark, that " the foun* 
ders of the Constitution intended to put the Judiciary on the footing of 
the fullest Independence, conHsteiit with their responsihilif.y,'*^ -^ no more. 

Then Mr. Cummings, of Salem, afterwards Judge, rose. He says : — 

•* In this State, they cannot be removed on address of the Legislature, 
but ^ith the consent of the Council. Was not this a sufficient guard? 
Another part of the Constitution protects them when accused of crimes. 
This provision is not intended to embrace cases of crime — it is only 
for cases when they become incompetent to discharge their duties. May 
not the people, by a toajority, determine whether judges are incom- 
petent ! " « . ' , 

Mr. Loring says, " Show me my crime ! " Mr. Cummings says, 
*' This provision is not intended to embrace cases of crime." 

Levi Lincoln, of Worcester, comes next. He was then a Democrat, 
^^ since Governor, and Judge : — " , . 

** He was entirely satisfied with the constitution as it was. He had never 
heard till now, and was now surprised to hear, that there was any want qf 
independence in the judiciary. He had heard it spoken of in charges, ser- 
mons, and discourses in the streets, as one of the most valuable features of 
the oonstitution — that it established an independent judiciary. He ip(|airr 
ed was it dependent on the Legislature? It was not on the Legislature nor 
on the executive. No judge eouid be removed but by the concurrent act of 
four coordinate bn^nehes of the government -» the House of Representatively 
the Senate^ with a different organization from the House, the Governor, and 
the Council. Was it to be supposed that all these should conspire together 
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to tmamo a oteful judge < Bat it was argued tbat future Leginlaturee might 
be corrupt. This was a monstrous supposition. He would j^ather suppose 
that a judge might be corrupt. It was more natural that a single person 
ehoald be corrupt than a numeroue body. * The proposed ameodiuent was said 
to be similar to provisions of other governments. There was no analogy — 
because other governments are not constituted like ours. It was said that 
judges have estates in their offices — he did not agree to this doctrine. The 
office was not made for the judge, nor the judge-for the office ; but both for 
the people. There was another tenure — the amfidMce of the people. It was 
that which had hitherto occurred here. Have we, then, less reason to confide 
in posterity, than our ancestors had to confide in us? *' 

Then follows Mr. Daniel Webster. He had recently come to the 
Stale. Joining the debate, he says : — 

" As the constitution now stands, all judges are liable to be removed from 
ofllee by the Governor ^ with the consent of the Council, on the addresa of the 
two houses of the Legislature. It is notjuade necessary that the two houses 
should give any reasons for their address, or that the judge should have an 
opportunity to be heard. I look upon this as against common right, as well 
as repugnant to^ the general principles of the government.'* # # * 

" It* the Legislature may remove judges at pleasure, assigning no cause for 
such removal, of course it is not be expected that they would often find 
decisions against the constitutionality of their own acts." 

These are Wijbster's words ; and you will remember, Mr. Chairman, 
that the Constitution stands, in 1855, just as it stood when Webster was 
speaking. I cite ihe language, to show what Mr. Webster understood to 
be the Constitution of Massachusetts — that you could remove a Judge 
without giving awy reason ; "at your pleasure;" without hearing him. 
N^Wf what does he propose to do ? Does he propose to strike out that 
provision ? No, Sir ! He does not even propose a two-thirds vote : 

*' In Pennsylvania, the Judges may be removed, * for ady reasonable 
cause,* on the address of two thirds of the two Houses. In some of the 
States, three fourths of each House is required.* The new constitution of 
Maine has a provision, with which I should be content ; which is, that no 
udge shaU be liable to be removed by the Legislature till the matter of his 
accusation has been made known to him, and he has had an opportunity of 
being heard in bis defence." 

He says that the Constitution gives you the power to remove, and all 
r he asks is, that before doing it, you should allow the Judge an opportunity 
to be heard. 

"^ The fact is, gentlemen, you have, according to Mr. Webster, the power 
to shut that door, and, without assigning any reason whatever, vote a 
Ju^ge out of office, and send him word that he is out -7- the Constitution 
does not guarantee him any thing else than that. Webster wanted it 
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amended ; the Convention submitted a proposition for amendinent ; b«t 
the people declined to accept it. This absolute sovereignty of Massachu- 
setts, which, ever since the colonies, had been held on to by the people, 
of that they were unwilling to yield a whit. 

The debate continues^ and Mr. Chilbs again joins in it : — 

** The object in giving the power to the Legislature was, that judges 
might be removed when it was the U7iwersal sentiment of the communtty 
that they were disqualified for the office^ although they could not be convicted 
on impeachment.'* « 

Can you ask any thing more definite than that ? Nobody denied it. 
" The object in giving this power to the Legislature was, that Judges 
might be removed, when it was the universal sentiment of the commu- 
nity that they were disqualified for the office, although they could not be 
convicted on impeachment:" 

Gentlemen, I would not weary your patience with long extracts; 
I am giving you only the general current of the discussion. The next 
speaker is James Trecothick Austin, — the name of one who will not 
be suspected of being too favorable to the rights of the people ; iwis not 
often that I have an opportunity to quote him on my side, " Nobody 
objects to this provision," said Mr. Austin. There sat Prescott, Shaw, 
Webster, Story, Lincoln, — the men whom you look up to as the light9 
of this Commonwealth ; but — " nobody objects to this provision ! " 

"Nobody objects to thia provision. The House of Representative? 19 
the grand inquest — they are tried by the Senate, and have the right of 
being heard. But the Constitution admits that there may be cases ii» 
which judges may be removed without supposing a crime. But how i» 
it to be done by this resolution? — there are to' be two trials, when for 
the greater charge of a high crime he has only one. It so obstructs the- 
course of proceeding, that it will never be nsed. He would suppose the 
case, not of mental disability — but the loss of public confidence. He knew 
that such cases ^v^fere not to be anticipated. But he would look to itme» 
when the principle might be brought into operation — when the judge, 
by indulging strong party feelings, or from any other cause, should so 
far have lost the confidence of the community that his usefulness should 
be destroyed. He ought in such cases to be removed; but if witnesses 
%oere to be summoned to prove specific charges^ it would be impossibk 
to remove him^ A man may do a vast deal of mischief and yet evade 
the penalty of the law — a judge may act in such a manner that an' 
intelligent Community may think their rights in danger, and yet oommk 
no offence against any written or unwritten law. Men are more likebr 
to. act in such mannes as to render themselves unworthy to be tru^tMl 
than so as to subject themselves to trial. The great argument fbr the 
amendment is, that it is necessary to secure the independence of thft> 
iodieiary. He was .in favor of the principle, but it bad its.Uinitfttions.. 
While we secure the independence of the judges, we should remiCmbMr 
that" they are bat men, and sometimes mere partisans.^* 
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The remonstrant here says, — I have not tbuched a (Statute; Mr* 
Austin says, — No matter whether you have or not — " a man may do a 
vast deal of mischief, and yet evade the penalty of a law." Then he 
says he has heard a great deal of the weakness of the Judiciary. He 
«ays the Judiciary is not weak. Should you ^hance to see the remon- 
strant appear here attended by eminent legal relatives and friends, you 
will remember this : — 

*< The Court were bcsideg attended iby a splendid and powerful reiinne 
— the bar. They have great influence from their talents, learning, anj 
esptit du corps, and as an appendage to the Court, they give them k 
great and -able support. He did not admit that the judiciary was a 
weak branch of the government, but on the contrary, it was a strong 
branch." 

, Then comes Judge Story. If any body ever was, I may say, a 
little crazy on the subject of the independence of the Judges, it was the 
late able and learned Judge Story — at least, during the last half of hi» 
life. What does he say ? He says : — 

" Tlfe Governor and Council might remove them (Judges^ on the address of 
a majority of the Legislature, not for crimes and misdemeanors,, for that 
was provided for in another manner, but for no cause whatever — no 
Reason was to be given. A powerful individual, who has a cause itt 
Court which he is unwilling to trust to an upright judge, may, if he 
has influence enough to excite a momentary prejudice, and command a 
jiaajority of the Legislature, obt:un his removal. He does not hold the 
office by the tenure of good behavior, but at the will of a majority, of 
ihe Legislature, and they are not bound to assign any reason for the 
•^zereiee of their power. Sic volo, sic jvjbeo^ stct pro ratione voJvnias, (Thus 
I wish it ; thus 1 order : let my will stand for a reason.) This is the provi- 
sion x)f the Constitution, and it is only guarded by the good sense of the 
people. He had no fear of the voice of the people, when he could get 
) Aheir deliberate voice — but be did fear from the Legislature, if the judge 
has no right to be heard." 

That is the opinion of the learned Judge Story as to the power of the 
liegislature. " I have no fear of the voice of the people," says Judge 
^tory. All he proposed was, that the Judge should have an opportunity 
to be heard. Then he states, with that exceeding simplicity for which 
ihe good Judge wa^ remarkable, that " for forty years past it had so 
"iuippeQed that the Judges had, except for a few years, always agreed 
.>with the party in power " ! 1 1 

What was the result of this discussion ? The Convention proposed to 
*lhe people — what.^ That no Judge should ever be removed without 

notice. The people voted ' on that amendment, voted nay, and declined 

to insert it in the Ck>oatitutioD. 
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Now, gentletneo, what is my argutnent ? Here is a debate on tKiaf 
clause, not by men heated with passion, not by men with party purposes 
to serve, but by men acting as statesmen, in the coolest, most deliberate 
and temperate mood — men of various parties. Whig and Democratic — 
and every one of them asserts, without a dissenting voice, that this provi* 
sion is inserted for the purpose of giving the Legislature the power to re* 
move a Judge, when he has not violated any law of the Commonwealth. 
In addition to this, gentlemen^, I will read the remark of Chief Justice 
Shaw, when he was counsel for the House against Judge Prescott, of 
Groton, who was removed on' impeachment, you will recollect, in 1821. 
On that occasion, Judge Shaw was counsel for the House of Represen* 
tatives, and made some comments on this provision, which, as his opinion 
has a deserved weight in matters of constitutional law, it is well to read 
here. « He says: — 

'* It 18 true, that by another course of proceeding, warranted by a different 
provision of the Constitution, any officer may bo removed by the Exeoutivm 
at the will and pleasure of a bare majority of the Legislature ; a will, which 
the Executive in most cases would have little power and incliaation td 
resist. The Legislature, without either allegation or proof, has bof to 
|>ronouDce the 52c i;#fo, sic jnieo, and the officer is at once deprived of bis 
place, and of all the rank, the powers and emoluments belonging' to it. And 
yet, perhaps, this provision, (whether wise or not, I will not now stop to 
eonsider,) is hardly sufficient to justify the extraordinary alarm which has 
been so eloquently expressed for the liberty and securitv of the people, or to 
affix upon the Constitution the charge of containing^ features mdre odious 
and oppressive than those of Turkish despotism. The truth is, that the 
security of our rights depends rather upon the general tenor and character, 
than upon particular provisions of our Constitution. The love of freedom 
and of justice — so deeply engraven upon th^ hearts of the people, and 
interwoven in the whole texture of our soci* institutions — a thorough 
and intelligent acquaintance with their rights^* and a firm determioatioa 
to maintain tliem — in short, those moral and intellectual qualities, without 
which, social liberty cannot exist, and over which despotism can obtain 
no control — these stamp the character and give security to tho rights of 
the free people of this Commonwealth. So long as suoji a character is 
maintained, no danger perhaps need be apprehended from the arbitrary 
course of proceeding, under the provision of the Constitution, to which 
I have alluded. But, Sir, we have never for a moment imagined, that 
the proceedings on this impeachment* could be influenced or affected bv 
that provision. The two modes of proceeding are altogether distinct, ana 
in my humble apprehension, w^re designed to effect totally distinct objeclP. . 
No, Sir; had the House of Representatives expected to attaia their object, 
by any means short of the allegation, proof and conviction of criminal 
misconduct, an address and not an impeachment would have been the 
^MHirse of proceeding adopted by them." 

These well-considered and weighty sentences of Chief Justice Shaw 
show his idea of the extent of your power, and will relieve your minds of 
«tty undue apprehension as to the danger of its exercise. 
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« 

The people of Hsasachusetts have Always chosen to, k^p their 
Judges, in some measure, dependent on the popular will. It ia a, 
colonial trait, and the sovereign State has preserved it. Under the 
King, though he appointed the Judges, the people jealously ' pre- 
served their hold on the Bench, by keeping the salaries year by year, 
dependent on the vote of the popular branch of the Legislature. This 
control was often exercised. When Judge Oliver took pay of the King, 
they impeached him. (See Washburn^s Judicial History of Massachu- 
setts,' 139, 160.) When the Constitution was framed, the people chose 
to keep the same sovereignty in their own hands. Independence of 
Judges, therefore, in Massachusetts, gentlemen, means, in the words of 
Mr. Childs, '^ the fullest independence consistent toith their responsihiU 

The opinions I have read you derive additional weight from the fact, 
that all the speakers were aware of the grave nature of this power, and 
some painted in glowing colors how liable to abuse it was. Still, act one 
proposed to take it from you. The most anxious only asked to check it 
by requiring a two-thirds vote. This proposition the Convention refused 
to accept ; the utmost the Convention would recommend to the people , 
was, that the Judge should have notice and liberty to defend himself. 
Even this limitation on your power, the people refused to adopt. They 
were fully warned, and deliberately, on mature reflection, decided that it 
was safe and wise to entrust you with unlimited discretion in this re- 
spect. With such a page in our history, it is not competent for the press 
or the friends of Judge Loring to argue that no such power ought to have 
been given you, and that ifts too dangerous to be used. The people 
alone have the right to decide that question, and they have^ decided it. 
When, after full deliberation, they gavei you the power, they said, in 
effect, that occasions might arise requiring its exercise, and on such fitting 
occasions, they wished it exercised. Doubtless, gentlemen, this is a grave 
power, and one to be used only on important occasions. We are bound 
to show you, not light and trifling reasons for the removal of Judge Lor> 
ing, but such grave and serious reasons, such , weighty cause, as will 
justify your interference, and make this use of your authority strengthen 
rather than weaken the proper independence of the Bench. 

Indeed, the power is in itself a wise, good, and necessary one, and 
should be lodged somewhere in every government. The Boston papers, 
in all their arguments on this point, take it for granted that the People 
are to be always under guardianship — that Government is a grand Pro* . 
bate Court to prevent the People — the insane and always under-age 
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People— from wasting their own property and cutting their own threat.. 
Not such is the theory of Repuhlican Institutions. The true theory is, that- 
the People oame of age on the 4th day of July, 1776, and can he trusted 
to manage their own affairs. The People, with their practical common 
sense, instinctive feeling of right and^rong, and manly love of fair play, 
are the true conservative element in a just government. It is true, the 
-People are not always right ; but it is true also, that the Ppople are not 
often wrong — less often, surely, than their leaders. The theory of our 
government is, that the purity of the Bench is a matter which concerns 
every individual. Whenever, thereforey guilt, recklessness or incapacity, 
shield themselves on the Bench, by technical shifts and evasions, against 
direct collision with the law, it is meant that the reserved power of the' 
People shall intervene, and save the State from harm. 

It is easy to conceive many occasions for the exercise of such a power. 
How many men among us, by gross misconduct in Railroad or Banking 
Companies, have incurred the gravest disapprobation, and yet avoided 
legal conviction ? Suppose such men had been at the same time Judges 
— will any one say they should have been continued on the Bench ? Yet, 
on the remonstrant'-s theory, it would be an " abuse of power " to impeach 
or " address " them off of the Bench ! Suppose a Judge by great pri- 
vate immorality incurs utter contempt — is drunk every day in the 
week except Probate Court day — shall he, because he is cunning enough 
to evade statutes, still hide himself under the ermine ? Suppose a Judge 
of Probate should open his Court on ihe days prescribed by the statute, 
and close it in half an hour, as your Judge Loring did when he shut up 
the Probate Court of Suffolk on Monday, the 29th of May, to hurry for- 
ward the kidnapping of Anthony Burns. Suppose some Judge should 
thus keep his Court open only five minutes each Probate day the whole 
year through. He violates no statute, though he puts a stop to all busi- 
ness ; yet, according to the arguments of the press and the remonstrant, 
it would be a gross abuse of power to impeach him, or address the Gover- 
nor for his removal, since he has violated no law ! 

Not such was the good old doctrine. In the Prescott case. Judge 
Shaw went so far as to contend that a Judge might not only he re- 
moved by address, but impeached *^ for misconduct and mal-adminis- 
tration in office, . . : of such a nature that the ordinary tribunals 
would not take notice of or punish them, in their usual course of 
proceedings, and accordkig to tlie laws of the land, and for which,, 
therefore, the offender would not be indiefable." {Preseott'^s case^ p. 160.) 

You may think, gentlemen, that I have occupied too much time ia 
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since the press which defends the remonstrant, and he also, though 
tliey do not in words deny your unlimited authority, do ao in e^ct. 
They claim that yon destroy the independence of the Bench, and 
uhtse your power, if you exercise* it in any case but a clear violation 
of law. This is a practical annihilation of the power. This clatm 
Ibses sight of the very nature and intent of the power, which is well 
stated by Mr. Austin, when he says that a Judge who has lost the 
conildenGe of the community ought to be removed, though you can 
prove BO specific charges against him, — though he may have violated 
BO law, written or unwritten. Of, in words said to have been used by 
Mr. Roftts Choate in a recent case, '* A judicial officer may be removed 
if found intellectually incapable, or if he has been left to commit some 
great Enormity, so as to show himself morally deranged." 

This unlimited power, then, gentlemen, is one that you undoubtedly 
posseds. It is one that the people deliberately planned and ifltended 
that you should possess* It is one which the nature of the government 
makes it necessary you should possess, and that, on fitting occasion, you 
should have the courage to use. True, it is a grave power. But what 
is all government but the exercise of grave powers? "When the sea 
is calm, all boats alike show mastership in floating." The merit of a 
government is, that it helps us m critical times. All the checks and 
ingenuity of our institutions are arranged to secure for us in these Halls 
men wise an*d able enough to be trusted with grave powers, and bold 
enough to use them when the times require. Let not, then, this [bug- 
bear of the liability of this power to abuse deter you from using it at all 
Lancets and knives are dangerous instruments. The usefulness of sur- 
^ons is, that when lancets are needed, somebody may know how to use 
them and save life. , » 

Has, then, a proper case occurred f6r the exercise of this power? In 
other words, ought you now to exercise it ? The petitioners think you 
>ought, and for the following reasons : — • 

First. When Judge Loring issued his warrant in the Burns case, he 
«eted in defiance of the solemn convictions and settled purpose of Mas» 
'sachusetts — convictions and purpose officially made known to him^ 
with -all the solemnity of a statute. 

In order to do him the fullest justice on this point, all^w oio to read a « 
s^nteiicei from his remonstrance : — 

«* And I respectfully flubmifc, that when, (while acting as a Commis- 
sioner,) I received my commission as Judge of Probate, no objection 
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'wa« raapde bgr the JBkecDtiye of the Oommoii wealth or of taxf other braoilk 
of the government, to my further discharge of the duties of a Commissioner; 
nor at the passage of the act of 1850, when the jurisdiction aforesaid 
w«s given to the Commieeioners of the Circuit Ckmrts of the United States, 
nor at any time since, was I notified, that the ffovernment of Massachusettf , 
or either the E^LOcutive or Legislative branch thereof, regarded the two 
offices as incompatible, or were of opinion that the same qualities and • 
experience which were employed ibr the rights atni interests of our omwt 
citizens, should not be employed for the protection of all legal rights of 
alleged fugitives from service or Labor under the United States act of 
1860. 

*< I make these *latter remarks only for the purpose of bringing respeot- 
fully to the notice and clear apprehension of your honorable bodies, the T 
extreme injustice and want of equity that would be involved in the removal 
of a Judge from office, for the past diecharee of other official datiea/ 
not by law made incompatible with his duties as Judge; against his 
exercise of which no official objection had ever been raised ; and which 
were created and imposed on him by that law of the land which is the 
eapreme law of Massachasette." 

Gentletnen, this is a mere evasion. He was made Judge of Probate 
in 1847« He then knew, as well as you and I do, that Massachusetts 
did regard the conduct of any one of her magistrates in aiding in the 
return of a fugitive slave as something disgraceful and infamous. He . 
had solemn and official intimation of this. My proof is the statute of 
March 24, 1843, entitled, " An Act further to protect personal liberty " : 

'* Sect. 1. No Judge of any Court of Record of this Commonwealth, and no 
Justice of the peace, shall hereafter take cognizance or grant a certificate 
tn cases that may^arise under the third section of an act of Oongresa, 
passed February twelfth, seventeen hundred and ninety-three, aad entitled, 
^ An Act respecting fugitives from justice, and persons escaping from 
the service of their masters, \ to any person who claims any other person 
MM a fttgitire slave within the jurisdiction of the Commonwealth. 

**Sbct. 2. No shenff, deputy sheriff, coroner, constable, jailor, or other 
officer of this Cbmmonwealm, shall hereafter arrest or detain, or aid in 
the arrest or detention or imprison&ent in any jail or other building 
belonging to this .Commonwealth, or to any county, city or town theie^ff 
4)f any person, for the reason that he is claimed as a fugitive slave. ^ 

**S'ect. 3. Any justice of the peace, sheriff, deputy sheriff, coroner, con- 
«table, or jailor, who sliall offend against the provisions of this law, l^y 
id any way acting, directly or indirectly, under the power conferred by 
the third section of the act of Congress aforementioned, shall forfeit a 
sum not exceeding one thousand dollars for every such offence, to the 
«ise of the county where said offence is committed, or shall be subject ' 
to imprisonment not exceeding one year in the county jail.'* [Approved, 
March 24, 1843.] 

The intent of that statute is clear and unmistakahle. It expreasea tlie 
determined will of the Common wealth, that no magistrate of here shftll 
accept from the United States any authority, or take any part, directJrjr 
or iodifectlyt in rieturning fugitive slaves to their masters. It meaoa 40- 
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set a Stigma oil slave-catching in this Commonwealth. It thunders forth 
its command, that no officer shall hold the broad seal of the State in oae 
• hand, and reach forth- the other for a slave-catcher^s fee. This is the 
heart and gist of the statut^. He that runneth may read. 

Technically construed, it may be Sftid only to forbid that a Judge, aei- 
ing as a Judge^ should issue a slave warrant ; and it may be claimed 
that Mr. Loring did not transgress it, since he issued his warrant, not as 
a Judge^ but as a Slave Commissioner. Technically speaking, this may 
be so, and an inferior Court of Justice would ^e bound so to regard it. 
But you are not sitting as nisi prius lawyers, bound by quiddling techni- 
calities ; you are statesmen, looking with plain, manly sense at the 
essence of things. Have you any doubt what Massachusetts intended 
vhen she enacted that statute.^ Have you any doubt that Mr. Loring 
knew what Massachusetts meant ? Why does the Constitution give you 
this power of removing Judges by address? To meet just such cases 
as this ; when some individual has violated the spirit and essence of :fi 
law, but cannot be technically held by impeachments. Remember what 
Mr. Austin says, describing just the case in the extract I have twiee 
quoted from his speech in the Convention. If you allow yourselves to 
be diverted from the iexercise of the power by such technicalities, you 
forget the very purpose for which it was given, and practically annihi- 
late it. 

It is not true, then, as Mr. Loring claims, that when he received bi» 
commission, *' no objection was made by the Executive of the Common- 
wealth, or of any other branch of the government, to his further dis- 
charge of the duties of a commissioner" — meaning the duty of catch- 
ing slaves. The statute of 1843, then in full force and effect, was clear 
and official notice to him what ^^ T)bjeotion7^ the CommoBwealth had to 
the retimiing of slaves. 

Bu^it is said the statute was passed in 1843, aad only prohibited offi- 
cers from acting under the slave act of 1793 ; it cannot have any ref- 
erence to the slave act of 1850, since this was not in existence in 1843, 
and Mr. Loring's action in the Bui:ns case was under the act of 1850. 

This is another technical evasion, but not as good even as the first ; 
because^ in the Sims case, (7 Cushing, 285,) which Mr. Loring cites^ 
Judge Shaw holds the act of 1850 constitutional, because it is so precisely 
like the act of 1793; and Mr. Loring, in hiis Burns judgment, takes 
the same view. Now, if the Xyfo acts are so precisely alike that the con- 
stitutionality of one prbves the constitutionality of the other, then they 
are such twins as to be both within the meaning and intent of our statute 
f 1843. 
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When the counsel of Sims and Burns wished to argue the unconstitvi- 
tionality of the act of 1850, on the ground that it went far beyond any 
thing judicially recognized in the act of 1T03, then Judges Shaw and 
Lforing find the twb acts so much alike that the argument is unnecessary. 
When Mr. Loring's friends would defend him, then these two ^cts are . 
«o different, that our law of 1843 can apply only to the first 1 To 
plunge an innocenf and free man like Burns into slavery, against law 
and evidence, these statutes are just alike : to save Judge Lortng from 
the act of 1843, they are different as white and black ! (See Note A,) 

But even this technicality is of no avail. The official action of the 
State has for ever closed this door of escape. 

While Congress was discussing the Fugitive Slave Bill, which was 
finally passed Sept. 18, 1880, our Legislature passed the following reso- 
lutions, which the Governor approved, May 1, 1850 : — 

Resohed^ That the sentimeDts of the people of Masfiachuaetts, as expressed 
in their legal enactments, in relation to the delivering up of fugitive 
slaves, remain anebanged ; and inasmuch as the legislation necessary to 
give effect to the clause of the Constitution, relative to this subject, ^is 
within the exclusive jurisdiction of Oongress, we bold it to be the duty 
of that body to pass such lawsonlvj in regard thereto, as will be sustained 
by the public sentiment of the free States, where such laws are to be 
enforced, and which shall especially secure to all persons whose surrender 
may be claimed as having escaped from labor and service in other States, 
the right of having the validity of such claim determined by a jury m 
the State where fuch claim is made. 

Resohedf That the people of Massachusetts, in the maintenance of these 
their well-known and invin^bie principles, expect that all their officers 
and representatives will adhere to them at all times^ on all occasions, 
and under all circumstances. [Approved^ May 1, 1850.] 

Observe, the Commonwealth reafHrms the principle of her former 
itgtd enacfments — that is, the act of 1843 ; and expects all her *'t)fficers 
to adhere to them at all times, on all occasions, and under all cir- 
cumstances,^^ 

What shall we say now to Mr. Loring's claim, that neither when he 
received the commission as Judge of Probate, nor at any time since, was 
tie notified " by the government of M&ssachusetts, or by ihe Executive 
or Legislative branch thereof," that slave-catching arid bearing office 
tinder Massachusetts were incompatible ! Are not these Resolutions 
«ubstantially a reSnactment of the statute of 1843, distinctly applying to 
the Fugitive Slave Bill of 1850, and officially warning all officers that 
the State expected them to abstain from taking part ifi the execution of 
that act, ns much as of the act of 1793 ? ' * 

Look at the case, gentlemetL A sovereign State issues her mandate. 



.that iK> inagidtnkte of j^er's.i^fiU aid in catching ftlavea. SeyeK y?ar9 tpler, 
ahe solemnly reiterates the .order, and directs her officers to remember it 
op all occasions* In open^ contemptuous defiance of all thist on^ of h^r 
Judges adjourns his own Court, to bold one that dooms a man to bo^agie- 
The Legislature m^eet and talk of removing him. But tha Judge, ia a 
tone of indignant innocence, exclaims — ^ What ! turn me out for a mere 
difference of opinion ! Have I not evaded the law ? If you remove 
^ueh an innocent and la,w-abiding Judge as I am, you will destroy the 
independence of the Bench 1 ^^ Yes, truly ; that sort of independence that 
consists in defying the State in order to serve a party, or minister to the 
ambition of friends. . 

Some men allege that the same reasoning would condemn Judge 
Shaw for refusing to set Sims free, by habeas corpus^ from the 
grasp of the claimant. But surely, he must be stone blind, who sees 
no difference between a Judge, like Bhaw, who, thinking he has no 
power to arrest the Slave Act when once set in nK>tion,' refuses to 
interfere, and a Judge, like liO^ing, who actually sets the Slave Aet 
in motion, and personally executes it ! The statute of 184S only 
orders our officers iu>t to aid in catching slaves. It does not ord^r 
them to prevent every body ,else from catching slaves, Loring 
actually hunted a slave, and sent him to Virginia. Shaw only de- 
clared himself unauthorized to pcevent George T. Curtis from hunting 
fugitive slaves.- Surely, there is some slight difference here. 

In consenting, then, to act as a Slave Commissioner, while holding 
tlie office of a Probate Judge, Mr. Loring defied the well-known, eel- 
tied, religious convictions of the St&\e^ officially made known to him. 
The question was one of vital, practical morality of the gravest impor- 
tance ; one where justice was on one side and infamy on the other. 
H^ can not complain if you consider this heedless or heartless choice 
of the infamous side, this open defiance, on so momentous a matter, suf* 
ficient cause for his removal. 

My second reason is, that the very method of the trial- of Anthony 
Burns shows Mr. Loring unfit to be continued longer on the Bench. . I ^ 
am not now dealing with the point that he did act ; I have said that his 
mere acting in the case was a defiance of the Commonwealth; — but 
I now say, that the manner of his acting is another ground for which he 
ought to be removed, and shows him to be unfit for the office of a Judge. 

Anthony Burifs was arrested at eight o^clock on Wednesday evening. 
He was hurried to the Court House, and concealed there within font 
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. waU0. Be was not allowed to see any body Init the slave ckwaali 
the Marshal, and the Police. At nine o^^lock on Thursday morning, 
our Judge of ProbatOi Mr. Edward G. Loring, the Slave Commis* 
sioner, appeared in his court-room, with the slave-claimant and his wil- 
nessf3s, the alleged fugitive, the Marshal and the police. He proceeded 
to trial. Trembling, ignorant, confused , astounded, friendless, not know- 
ing what to say or where to look, that unhappy man, Burns, sat, 
hapdcuficd, with a policeman on each side. The Commissioner 
proceeded to try him. By accident, Mr. Richard H. Dana, Jr., had heard 
that such a trial was to be held, and had reached the court-room. By 
accident, another learned counsel, who sits by my side, (Charles M. 
Elhs, Esq.,) heard that such a scene was enacting, and hurried to the 
Court-House. I heard of it in the street, Mr. Theodore Parker was noti- 
fied, and we went to the court-room. We found Robert Morris, Esq., 
already there. Mr. Morris, a member of the bar, had attempted to 
speak to Burns — the policemen forbade him. The melancholy farce 

' had proceeded for about half an hour. In two hours more, so far as any 
one could then see, the judgment would have been given, the certificate 
signed^ the victim beyond our reach. There sat Ahe Judge of Probate, 
clothed with the ermine of Massachusetts ; before him cowered the 
helpless object of cruel legislation, and the crushed victim of an inhuman 
system. Mr. Dana had moved the Court before to defer the trial; 
but the. Commissioner proceeded to examine the witness. After a 
short time, Mr. Dana rose, -^ (he had no right to rise, technically 

'Speaking, — he rose as a citizen merely, not as counsel,) — and I read 
you what he said : — 

*^ Mav it please your Ilonor. : — I rise to address the Court as amicus 
curia, ior T cannot say that I am regularly of counsel for the person 
at the bar. Indeed, from the few words I have been enabled to hold 
with him, and from what I oan learn from others who have talked with 
him, I am satisfied that he is not in a condition to deteraiine ^^hether he 
will have counsel of not, or whether or not and how he shall appear 
for his defence. He declines to say whether any one shall appear for 
h.im, or whether he will defend or not. 

'* Under these circumstances, I submit to your Honoris judgment, that 
time should be allowed to the prisoner to recover himself from the stupe- 
iaction of his sudden arrest, and his novel and distreseing situation, and 
have opportunity to consult with friends and members of the bar, and 
determine what course he will pursue." • * * * * 

** lie does not know what he is saying. I say to yonr Honor, as a mem- 
ber oi the bar, on my personal responsibility, that from' what I have seen of 
the man and what I have learnt from others who have seen him, that he is 
^ no^in a fit state to decide for himself what he will do. He has just been 
' arrested and brought into this soeae, with this immense stake of freedom or 
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slavery for life at issue, surrounded by straogere — and even if he should 
plead goilty to the claim, the Court ought not to receive the plea under suoh 
circumstances. 

'* It is but yesterday that the Court at the other end of the building refused 
to receive a plea of guilty from a prisoner. The Court never will reoeive 
this plea in a capital caser without the fullest proof that the prisoner makes 
it deliberately, and understands its meaning and his own situation, and has 
consulted with his friends. In a case involving freedom or slavery for life, 
this Court will not do less/' # • # * * # * 

** I know enough of this tribunal to know that it will not lend itself to the 
hurrying off a man into slavery to accommodate any man's personal conye- 
nience, before he has even time to recover his stupified faculties, and say 
whether he has a defence or not. ^ven without a suggestion from an amicus 
curiee, the Court would, of its own motion, see to it that no such advantage 
was taken. 

** The counsel for the claimant says that if the man were out of his mind, 
he would not object. Out of his mind ! Please your Honor, if you had 
ever reason to fear that a prisoner was oot in full possession of his mind, 
yonwottld fear it in such a case as this. But I have- said enough. I am 
confident your Honor will not decide so momentous an issue against a man 

without counsel and without opportunity." * # # # 

• 

Again, in his argument,'' alluding to the same scene^ Mr. Dana says: 

*' Burns was arrested Suddenly, on a false pretence, coming home at night- 
fall from his day's work, and hurried into custody, among strange men, in a 
strange place, and suddenly, whether claimed rightfully or claimed wrong- 
fully, he saw he was claimed as a slave, and his condition burst upon him in 
a flood of terror. This was at night. You saw him, sir, the n.ext day, and 
you remember the state he was then in. You remember his stupified and 
terrified condition. You remember his hesitation, his timid elance about the 
rooin, even whed looking in the mild face of justice. How Tittle your kind 
words reassured him. 2Sir, the day after the arrest, you felt obliged to put 
off his trial two days, because he was not in a condition to know or decide 
what he would do." ' 

Mr. Ellis rose also, and protested against the trial. Qentlemen, what 
a scene I A man clothed in the ermine of Massachusetts has before him 
a helpless man, — in the words of Mr. Dana, ^^ terrified, stupified, intimi- 
dated,*' — and begins to try him. If the Chief Justice of the Common- 
wealth should find the veriest vagrant from the streets indicted for murder 
by yvenly three jurors, and solemnly and legally set before him, he would 
not take upon himself to proceed to trial whhout the man had counsel—^ 
every lawyer knows this. And yet this man, who ought to have shown 
the discretion and humanity of a Judge, was proceeding in a trial so 

' enormous and fearful, that counsel coming in by accident felt urged to 
rise in their places and interrupt him, protesting, as citizens of Massa- 
chusetts, that this mockery of justice should not go on. Y'ou have a 
Judge of Probate that needs to have accident fill his court-room with 

' honest men, to call him back to his duty. The petitioners say that such 
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a man is not fit to sit upon the ftench of Massachusetts. Do we exag- 
gerate the importance of the occasion ? ' Let me read a single sentence 

from Dr. Channing : — 

• 

<*Th]8 Constitution was not eettablished to send back slaves to cliaiBS. 
J The article requiring this act of the free States was forced on them by 
the circumstances of the times, and submittecl to as a hard necessity. 
It did not enter into the essence of the instrument ; whilst the secority 
of freedom was its ^reat, living, aU-pervading- idea. We see the tendency 
of slavery to warp the Constitution to its purposes, in the law for restoring 
tbe flying bondman. Under this, not a few, having not only the same 
Datural bat legal rights with ourselvas, have be^n subjected to tbe Ush 
of tbe overseer. 

** But a higher law than the Constitution protests against the act of 
Congress on this point. According to the law of nature, no greater 
crime against a human being can be committed, than to make him a 
slave. * # * # 

'* To condemn a man to perpetual slavery is as solemn a sentence as 
to condemn him to death. Before being thus doomed, he has a right 
to all the means of defence which are granted to a man who is tried 
for bis life. All the rales, forms, solemnities, by which innocence is 
, secured from being confounded with guilt. He has a right to demand. 
In the present case, the principle is eminently applicable, that many 
f uilty should escape, rather than that one innocent man should, suffer ; 
Because the guilt of running away from an * owner ' is of too faint a 
color to be seen by some of the best eyes, whilst that of enslaving the 
free is of the darkest hue." 

Dr. Channing* would have all the forms and solemnities of justice, 
tjsual in cases where life hangs on the issue, rigidly observed, when a 
slave case is to be determined. Your Judge of Probate arrests a man 
at night ; no one knows of it; at the earliest hour in the morning that a 
Court ever sits, he opens his Court ; this poor, trembling, friendless vic- 
tim, who hardly dared to look up and ipeet his eye, is brought before 
him, and he proceeds to try him. Strangers' come in and say, he is too 
stupified to be tried. Still the Judge goes on, and they sit awhile, 
their blood boiling within them, till they feel compelled to rise, and 
solemnly protest against this insult to ail the forms of justice ; and the 
Court, after the repeated protests of two members of the bar, at length 
consents to put off that trial, allow the unhappy man to Recover liim- 
self, consult with friends, and decide what course to pursue. * 

Why, gentlemen, if a man has committed murder, and has been 
indicted by a jury, the statute provides that he shall have time allowed 
him to prepare for his defence, have a copy of his indictme;it, and a list 
of the witnesses against him, and when it is all done, the Supreme Court 

* 

would not touch the case until they , had assigned him counsel. They 
would fear to draggle their ermine in blood. But here is a Massachu- 
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setts Judge of Probate with whom it is but the acoident of an accident, 
but the impudence of counsel, so to speak, that prevents such an outrage 
as Mr. Dana^s protest describes. Now, your petitioners ask, in t}ie 
name of Massachusetts, for a Judge who can be safely trusted in a pri- 
vate chamber with an innocent man. 

I recal the scene in that court-room, while our hope that the Judge 
would postpone that case hung trembling in the balance. We were 
none of us sure that even the indignant, unintermitted protests of these 
members of the bar would secure the postponement of that trial. Think 
of the difference in this case ! You are trying Mr. Loring for continu- 
ance in his office. He comes here with all the advantages of education, 
wealth, social position, professional discipline, every thing on his side, 
and can choo'se when he will be tried. Around him are troops of 
friends. Influential journals defend his rights^ But that poor victim — 
what a contrast ! According to Dr. Channing, it was as much as Kite 
that hung in the balance. The old English law says that the Judge is 
counsel for the prisoners. ^ There were no such promptings here as Jed 
the Judge to say, " I shall not try that man unless he has counsel, and 
all the safeguards and checks of a judicial examination." The hapless 
victim, too ignorant, at the best, to know his Own rights or how to defend 
them, was then stunned by the overwhelming blow — by the arrest, and 
the sight of the horrible pit into which he was to be plunged. Over his 
prostrate body, this Massachusetts Judge of the fatherless and widow 
opens his Court, and begins to hold the mockery of a trial ! If you con- 
tinue him in office, you should appoint some one, — some " flapper," as 
Dean Swift says, — some humane ftian, to wait upon his Court, and for 
the honor of the State, remind him when it will be but decent to remem- 
be*r justice and mercy, for he is not fit to go alone. 

Dp you ask us what course Mr. Loring should have adopted ? We an- 
swer, the same course that any merely decent Judge would adopt in such 
a case. Here was a man arrested some twelve hours before on a false 
pretence, and kept shut up from all his friends. All this Mr. Loring 
linew, or was bound to know, since such has been the constant practice 
in alt slave cases, here and elsewhere. The first duty of a just Judge, 
was to tell the man, truly and plainly, what he was arrested for — see 
. that his friends had free access to him, and fix some future day to com- 
mence his trial, leaving time sufficient to consult and prepare a defence. 
This is what the statutes of any civilized state ordain, in cases where 
even ten dollars are in dispute. The first word that William Brent, the 
witness, was allowed to speak on the stand in such circumstances, was 
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the dttrth-kiiell to any datm Mr. Lorieg nMglit have to be thought » 
humane man, a good lawyer, or a just Judge. A statute which the 
whole civilized world regards as the most infkmous on record, is exe* 
cuted by men who claim to be lawyers, Judges atid Christians, with a 
violence and haete which doubles its mischief. ' These Slave Commis* 
sionere, while constantly prating of the "^ painful duty " their allegiance 
to law entails on them, contrive to add by their haste to the brutality 
and cruelty even of the Slave Act. Knowing th6 cruel nature of the 
statute he was executing, and the routine of lies and close confinement 
always found in slave cases, Mr. Loring^s first duty, after his Court was 
o^eo, was to adjourn it; for three d^ys, at least, taking measures that 
Burns should meantime see friends and counsel, to con3ult on his 
defence. All Mr. Loring's friends can say for him is, that he was only 
aJCting as all other Slave Commissioners act, and that no harm was done, 
stQce the Abolitionists came in and secured Burns a trial ! As if the 
infamous slave-prisons of Curtis and Ingraham were precedents for any 
Court to follow ! As if any man was proved fit to be a Judge by alleg- 
ing that strangers prevented his doing all the mischief he intended I 

The case was adjourned to Saturday. 

Wher« do we next meet this specimen- of Massachusetts humanity 
and judicial decorum } ^ ^ 

On F^riday, the United States Marshal refused me admission to the 
pirisoner, and I went to Mr. Lbring at Cambridge, • where he was 
Law Lecturer at Harvard College, and asked him for an order directing 
the Marshal to allow me to see the prisoner. He sits down and writes 
a- letter, authorizing me to cross that barrier and see Burns ; and as he 
hands it to me, he says — ^'^ Mr. Phillips, the case is so clear, that I do not 
think you will be justified in placing any obstacles in the way of this 
man's, going back, as he probably will"!! What right had he to 
think Burns would go back ? He had heard only one witness ; yet he 
says^ " T^e c(v&^ is so clears that I do not think you vnll he justified in 
placing any ohstades in the way of this man*s going hack^ as he phoba- 

BLY will" III . 

Suppose, Mr. Chairman, that, in the case of Dr. Webster^ af^er he 
hftd been indicted, but before he had been put on trial, the Chief Justice 
of the Commonwealth had said to Mr. Sohier, or any other of his coun- 
sel: — *' Sir, I do not think you will be justified in placing any obstacles in 
the way of this man's being hung,, as he probably will 1 " What would 
be tholight of the Judge who should proceed to try a man for his life, 
after expressing such an opinion on the case to be brought* before hkn ? 
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Yet, such was the mood of miod of this Judge of Probate, thai, without 
hearing argument or testimony — only the disjointed story of a single 
witness, interrupted by the protests of Messrs. ,Dana and Ellis, — the 
mere disjecta membra of a trial, --^nothing, — he had so far made up 
His mind, that he could warn me from attempting to do aay thing to save 
the man from the doom to which he was devoted, on the ground of 
the probability of his being given up I ^^ A Judge who proceeds on half 
evidence will not do quarter justice,'' says an old English esisayist. 
What proportion, then, of justice, may we expect from a Judge wha. 
decides on no evidence at all } -, , , 

I ask (I yas going to say) the Judges of the ^ Commonwealth of 
Massachusetts, — men of fair fame and judicial reputation, — whether a 
person of that temper of mind is fit to sit by their side ? I ask any 
man who loves the honor of the Bench, who desires to see none but 
high-minded, conscientious, humane, just Judges, whether the petitionefs 
who ask for the removal of such an individual, are attacking or support* 
ing the honor of the Bench of Massachusetts ; its real strength and 
independence ? It seems to me that we are cutting oif a corrupt mem- 
ber, and securing for the rest the only source of strength, the confi- 
dence of the Commonwealth. The Bench is not weakened when we 
remove a bad Judge, but when we retain him. 

Gentlemen, it is not in the power of this Legislature, respectfully be 
it said, it is not in the power of this Legislature, to command the respect 
of this Conimon wealth for a Bench on which sits Edward Greely Lor- 
ing. You may refuse to remove him ; but you cannot make the people 
respect a Bench upon which he sits. If any man here loves the Judici- 
ary, and wishes to secure its independence and its influence with the. 
people, let him aid us to cut off the offending member. 

Thirdly. Gentlemen, where is your Judge next heard of ? He is next 
heard of at midnight, on Saturday, 27th of May, drawing up a bill of 
sale of Anthony Burns, which now exists in his own hand-writing! 
• Before the trial was begun, he sits down and writes a bill of sale : — 

**Know all men in these presents — That I, Charles F. Suttle, of Alex- 
andria, in Virginia, in consideration of twelve hundfed dollars, to me 
paid, do hereby release and <]i8charge, quitclaim and convey to Antony 
Byrnes, his liberty ; and I hereby manamit and release him from all 
claims and services to me forever, hereby giving him his liberty to all 
intents and effects forever. 

**In testimony whereof, I •have hereto set my hand and seal, this 
twenty-seventh day of May, in the year of our Lord eighteen hundred 
and fifty-four.'* 
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Gentlemeo, suppose, while ' Dr. Webster sat im the dock, befoee 
the trial commenced. Chief Justice Shaw had summoned Mrs. Webster 
to his side, and said, '^ I advise you to get a petition to the Gov- 
emor to have your husband pardoned ; I think he will be found guilty " ! 
Why, he would have been scouted from one end of the Commonwealth 
to the other. Suppose a deed of land was in dispute, and before the 
case began, the Judge should call one of the claimants before him 
and say, ^' I advise you to compromise this matter, for I think your 
deed is not worth a straw ! '^ Who would trust his case to such a 
Judge? But here is a man put before a Judge to be tried on an 
issue which Dr. Channing says is as solemn as that of life or death, 
and the Judge is' found at midnight, with the pregnant Intimation that 
that man must be bought, or he is not safe I What right had he to say 
that.' Mr. Chairman, the case may have been so clear even then, 
before it was half begun, that every man in the Commonwealth, save, 
one, would have been obliged to say that Burns was a fugitive; but 
there was one pair of lips that honor and official propriety ought to 
have sealed, and those were the lips of the Judge who was trying the 
case. Yet, he is the very man who is found babbling ! He seemed to 
be utterly lost to all the proprieties of his position. Col. Suttle selling 
Burns on the 27th of May ! What even legal right in Burns had 
Col. Sunle then to conyey ? None. No law knew of any. Yet 
the very Judge trying the case, volunteers to suppose a title based on 
his own decision, which ought then to have been unknown, even to 
hioiself. Suffolk Court-House is turned into a Slave-Auction Block ; 
and the Slave Commissioner, the trial hardly commenced, jumps 
upon^the stand, — not needing to lay aside whatever judicial robes a 
Slave Commissioner may be supposed to wear I 

• 
'Fourthly. The Commissioner knew how general was the opinion 
among lawyers, that a writ of replevin might be served after his 
judgment and before the affidavit of the claimant was made. He knew 
the anxiety of the friends of Burns to test the possibility of thus le- 
gally securing his release by Massachusetts law. But in the Commis- 
sioner's hot haste and obstinate determinalion to have every law except 
those of this Commonwealth obeyed to the letter, he arranged and con- 
spired with Col. Suttle and the United States Marshal to have all the 
papers executed in such secrecy and so exactly at the same momeqt, 
as to deprive Burns of all chance from this measure. How emi- 
nently worthy such plotting as this of a Massachusetts Judge! — of 
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otte who assures you tbat he has scrupulously obeyed the 7itt99 of 
Massdtckusetts ! 

Well, gentlemen, it is said, — I cannot state it on any thing but 
rumor, — that, as the crowning act of his unjudicial conduct, be 
communicated his decision to one party twenty hours befoife he 
communicated it to the other, so that Messrs. Smith, Hallett, Tbomasy 
Settle & Co., had time to send down into Dock Square and have buU 
lets cast for the soldiers who were to be employed to assist the slave* 
hunter ; had time to inform the newspapers in the city what they intended 
to do; — while Messrs. Dana and Ellis, counsel for the prisoner, w^re 
allowed to go to their homes in utter ignorance whether that decision would 
be one way or Another. Where can you find, in the whole catalogue of 
judicial eno^^mities, an instance when a Judge revealed his decision to 
one party, and concealed it from the other ? If he thought it nbcessary, 
on any grounds of public security or from private reasons of propriety, 
to inform them what his decision was to be, he should have said, — 
"Gentlemen, I can ipeet you only in open Court, in the presence of 
counsel on both sides. I cannot speak to you, Mr. Thomas, unless Mr. 
Dana or Mr. Ellis is here. Call them, and then I will tell you what my 
decision is to be." At four o'clock on Thursday, the Commissioner 
' made known his decision to the slave-claimant's counsel ; on Friday, 
at nine o'clock, to Messrs. Dana and Ellis, and the world I ! 

What a picture ! Put aside that it was a slave case ; forget, if you will, 
for a moment, that he was committing an act which the Commonwealth 
says is ipso facto infamous, and declares th^t no man shall do it, and 
hold office. The old law of Scotland declared that a butcher should not 
sit upon a jury; he was incapacitated by his profession. The Com- 
monwealth of Massachusetts, by the statute of 1843, says that any 
Slave Commissioner is unfit to sit upon the Bench. Mr. Loring cannot 
see it, although it was written and signed, reenacted and signed again, — 
although he was doing an act which the butchers of our city, tq their 
honor be it said, would not sanction, two days afterwards. He puts this 
man into a room, bewildered, terrified, unfriended, — so unfit for trial, 
that strangers deem it their duty repeatedly to protest against the pro* 
ceedings of the Court. Having gone through that mockery of half an 
hours trial, he takes occasion to express his deliberate opinion of what 
the result is to be to counsel. Having done that, he makes his conduct 
still more flagrant by drawing up a bill of sale of the man who Was still. 
on trial before him. There was but one man in the State of Massachu- 
setts who could not have drawn that bill of sale, as I beforp jsaid ;• yet ke 
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wasHhe man to draw it! After that, he proceeds to collogue, to con- 
spire, with one party, and tell them his decision, twenty hours before he 
informs the other. Gentlemen, I submit to you, as a citizen of Massa- 
chusetts, that this is conduct unfitting for the Bench ; that there is, not 
to speak of inhumanity, an utter unfitness to try questions of any kind, 
an utter recklessness of judicial character and regard for propriety in 
sach conduct, that might cause the very stones in the street to rise and 
plead for the majesty of the laws against such a Judge. The petitioners 
say to you, that such a man is not fit to wear the ermine of the Com- 
monw;ealth of Massachusetts. Do they say too much ? I am to die in 
this city ; many of the petitioners are to die here. Our wills are to go 
into his hands. Our children and widows are to go before him. We 
cannot trust him ; and we ask you to remove him, under that provision 
of the Constitution which gives you unlimited powet to remove a Judge 
who is unfit for the duties of his ofHce. 

It is not necessary, Mr. Chairman, that I detain you long on the charge 
that Mr. Loring " wrested the law to the support of injustice, tortured evi- 
dence to help the strong against the weak, and administered a merciless 
statute in a merciless manner.'* You have in your hands the able argu^ 
ments of Messrs. Ellis and Dancr, as well as that remarkable " Decision 
which Jutlge Loring might have given,'' originally published in the Bos^ 
tan AilcLS. These make it needless for me to enlarge on the law points. 
Allow me, however, a few brief statements. 

1st. It has been well said, that '' the statute leaves tHb party claimant 
his choice between two processes ; one^ under its sixth section ; the other 
under the tenth. 

The sixth section obliges the claimant to prove three points ; (1) that 
the person claimed owes service ; (2) that he has escaped ; and, (3) that 
the party before the Court is the identical one alleged to be a slave. 

The tenth section makes the claimant's certificate conclusive as to 
the first two points, and only leaves the identity to he proved. 

In this case, the claimant, by ofifering proof of service and escape, 
made his election of the sixth section. 

Here he failed, failed to , prove service, failed -to prove escape. 
Then the Commissioner allowed him to swing round and take refuge in 
the tenths leaving identity only to be proved ; and this he proved by the 
prisoner's confession, made in terror, if at all ; Wholly denied by him, 
and proved only by the testimony of a witness of whom we know noth- 
ing, but that he was contradicted by several witnesses ad to the only 
point tb which he affirmed, capable of being tested." 
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2d. As to the point of identity. Col. Sultle proved that the persoti 
at the bar was his Anthony Burns by the testimpny of one witness. Of 
this witness, it may be .emphatically said, we knew nothing. He war 
never in the State before, and we hope he never will bfe again. He 
swore that Burns escaped from Richmond, March 24, 1854. To contra- 
dict him, six witnesses volunteered their testimony. They were not 
sought out ; they came accidentally or otherwise into Court, and offered, 
unsolicited, their testimony, that they had seen the man at the bar in Bos- 
tpn for three or four weeks before the day of alleged escape. These 
were witnesses of whose daily life and unimpeached character ample 
evidence existed. Everybody knew them. Six to one ! They were 
Boston mechanics and book-keepers ; one a city policeman, one an offi- 
cer in the regiment,^ and member of the Common Council. Surely, it 
was evident, either that the record was wrong, that the Virginia witness 
was wrong, or that this prisoner was not the man Col. Sutlle claimed as 
bis slave. Out of either door, there was chance for the Judge to find 
his way to release Burns. At any rate, there Was reasonable donbt, and 
the person claimed was therefore entitled to his release. But no ; Mr. 
Lorbg lets one unknown slave-hunter outweigh' six well-known and hon* 
est men, tramples on the rule that in such cases all doubts are to be held 
in favor of the prisoner, and surrenders his victim to bondage. 

pbserve, gentlemen, in this connection, the exceeding importance of 
granting time to orepare for trial, the omission of which, on the part of 
Mr. Loring, I have commented on. If this case had been finished on 
Thursday, as it would have been but for the interference of others, these 
witnesses would not have been heard of till after Burns was out of the 
State. But after the two efforts of his counsel had succeeded in getting 
delay till Monday, the facts of the case became known through the city, 
and, having heard them, these witnesses volunteered their testimony. 
Now, if the ascertaining of pertinent facts be the purpose of a trial, which 
it surely is in all Courts, except those of Slave Commissioners, the con- 
sideration I have stated is a very important one. Though Mr. Loring 
chose to disregard this evidence, it was due to the law and to the iSAtis** 
faction of the eommunity, that, even in hid Court, it should be heatd. 

3d. But as to the sole point to be proved, under the tenth section, 
identity, the evidence Mr. Loring relies on is the confession of' the 
poor victim when first arrested. No confession is admissible when 
made in terror. 

This confession was made at night — and even twelve hours after, Mt*. 
Loring was forced himself to admit that the prisoner was so stupified and 
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terrified, he was in no fit 8tate to .be tried. Yet he admitted his confes- 
sions made in a still more terrified hour ! The only witness, also, to this 
alleged confession, was this same unknown slave-huifter, unless we count 
one of the ruffiians who guarded Burns. 

But if the confession be taken at all, the whole must be taken. Now, 
in this confession, sworn to by CoL Suttle's own witness, Burns said he 
did not run away, but fell asleep on board a ship and was brought away. 
This statement being brought in by Col, Suttle's own witness, must be 
taken by this claimant as true. He cannot be allowed to doubt or con- 
tradict it. If it be true, then Burns was not a fugitive slave, and so not 
within the Fugitive Slave Law provisions. Our own Supreme Court has 
decided (see 7 Cushing^ 298) that a slave on board a national vessel with 
his master, by express permission of the Navy Secretary, who had been 
landed in Boston in consequence of Navy orders, against the wish of the 
master, and of course by no action of the slave, could not be reclaimed. 
To be brought from a slave State is no escape, within the tfieaning of 
the law. If taken at all, thiB whole confession must be t^ken. If the 
whole be taken, then the claimant himself has proved that his alleged 
slave did not escape. If not taken in the whole, then it cannot be taken 
at all, not even under the tenth section, and then there is no evidence as 
to identity ; and the whole case falls to the ground. 

Surely, somewhere among all these wide gaping chasms in the claim- 
ant's case, this poor Judge, who pleads he was obliged to do infamous 
work and accept the case, might have found chance of escape, if he were 
a learned and humane man I ' 

Mr. Loring contends that he was obliged to issue the warrant in con- 
sequence of the oath he took when appoint^ ^Tudge of Probate, to sup- 
port the Cpnstitutlbn of the United States. He says : — 

" When I was appointed Judge of Probate, I was, by the authority of the 
people of Massachusetts, bouxKl by an/ofScial oath to support the Oonstita- 
tion of the United States ; this is to be done only by fulfilling the provisicms 
of the Constitution, and of those laws of the United States which are con- 
stitotionaily made to carry the Constitution into effect. And on the author- 
ity of the Supreme Judicial Court of Massachusetts!, I coafid^ntiy claim that 
in my action under the U. S, Act of 1850, 1 exactly complied with the offi- 
cial oath imposed on me by the authoriil|f of the people of Massachusetts." 

A simple illustration will show the absurdity of this claim. If the 
" official oath" to the Constitution of the United States, which h« says Mas- 
sachusetts required him as Judge of Probate to take, really binds him tp 
ejcpoute all the laws of the Union, in every capacity, then such execution 
becomes a part of his official duty^^ since it was as a Judge of Probate, 
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and only as such, that he took the " official oath." It follows, then, 
that if Marshal Freeman should direct Judge Loring to aid in catching 
a slave, and he should refuse, the House of Representatives could im- 
peach him for official misconduct, I think no one but a Slave Copmis- 
sioner will maintain that this is law. 

Mr. Loring contends that he was bound to issue the warrant, holding 
as he did the office of Commissioner ! Who obliged him to hold the 
office ? Could he not have resigned, as many, yowng Kane of Phila- 
delphia, and others, did, when first the infamous act made it possible that 
he should be insulted by an application for such a warrant ? There was- 
a time when all of us would have deemed such an application an insult 
to Edward G. Loring. Could he not have resigned when the applica- 
tion was made, as Capt. Hayes of our Police did, when called on to aid 
in doing the very act which Mr. Loring had brought like a plague on 
the city ? Could he not have declined to issue the warrant or take 
part in the case, as B. F. Hallett was reported to have done in the case 
of William and Ellen Crafts ? , 

But whether he 9ould or not, matters not to you, gentlemen. Massa- 
chusetts has a right to say what sort of men she will have on her Bench. 
She does not complain if vile men will catch slaves. She only claims 
that they shall not, at the same time, be officers of hers. Mr. Loring 
had his choice, to resign his judgeship or his commissionership. He 
chos6 to act as Commissioner, and, of course, took the risk of losing the 
other office whenever the State should rise to assert her laws. Nobody 
can cohfiplain that he is not allowed to hold a Probate Court one hour 
and a Slave Court the next. Certainly, it is not too much to claim for 
Massachusetts the poor right to say, that when the " legalized robber," 
" the felonious slave-trader," (these are Channing's wSrds,) comes here, 
he shall not be able to select agents for his merciless work from those 
sUting on our Bench and clothed in our ermine. 

One single line of this Remonstrance goes far to show the hollowness 
of all the rest : " In this conviction, the Commissioners, refusing all pecu- 
niary compensation^ have performed their duties to the Constitution and 
the law." If the " pieces of silve%" are clean, and have no spot of blood, 
why do all our Commissioners refuse to touch them ? And why; when 
accused of executing this merciless statute, (all men seem to think it an 
accusation^) does each one uniformly plead in extenuation or atonement 
that he refused the fee ? Is it any real excuse for doing an infamous 
act, that one did it for nothing ? There is something strange i|i t^his. 
Ah, gentlemen, not all the special pleading in the world, not " all the 
perfumes of Arabia, can sweeten " that accursed gold. 
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There is one piQuragraph in this renioQstraiKe which desei'ves m&^^t, 
as showLog either great ignorance or great heedlaBsaess in one who 
claims to sit on a Judicial Beneh. Mr. Loring says : — 

" In the year 1851, the act of Congress of 1850 was declared, by the unani- 
iQOtts opimoapf the Jiutioes'of the Supreme J^udiclal Court of the Common- 
wealth of Mas9ach«UBett8, to be a constitutional law of the United States, 
passed by Congress in execution of the 4th article of the Constitution of the 
umted States, and as such the supreme law of Massachusetts (7 Cush. Rep. 
285) : And in exposition of the subject, after reference to the nature of the 
Constitution of the United States, as a compromise of mutual rights, ci^eat- 
ing mutual obligations and duties, it was dedared (page 319) : . 

' * In this spirit and with these views steadily in prospect, it seems to be the duty 
of all Judges and Magistcates to expound and apply these provisions in the Consti- 
tutioi^and laws of the United States, and in this spirit it behoves all persons bound 
to obey the laws of the United States, to consider and regard them.' 

'' And this authoritative direction as to the duties of the magistrates and 
people of Massachusetts was given in direct reference to the 4th article of the 
Constitution of the United States, the U. S. Act of 1850, and the Hws. of 
Massachusetts, as they then were and have ^ver since been.'' 

Observe the language : " It was declared," by the Cour^, of course, and 
it is an ^'authoritative direction as to the duties of magistrates." 
You conclude, gentlemen, as every reader would, and would have a 
right to conclude, that this sentence, quoted from the 319th page of 
Cushing's Reports, is part of a decision of our Supreme Court. Not at 
all, gentlemen ; it is only a note to a decision, written, to be sure, by 
Judge Shaw, but on his, private responsibility, and no more an " authori- 
tative direction " to magistrates and people than any casual remark of 
Judge Shaw to his next door neighbor as they stand together on the 
sidewalk. In his decision in the Burn^ case) Mr. Loring refers to the 
Sims case, above elted, (7 Gushing, 285,) '^ as the unanimous lopinion of 
the Judges of the Supreme Court of Massachusetts," and then quotes 
this same sentence as part of the opinion, terming it " the wise words of 
our revered Chief Justice in that case." Could this important 
mistake, twice made, on solemn occasions, be mere inadvertence ? 
If he knew no better, he seems hcwdly fit for a Judge. If any of his 
friends should claim he did know better, then, surely, he must have 
intended to deceive, and that does not much increase his fitness for the 
Ednch. 

Mr. Chaii'man, there is one view of the Burns case which has not, I 
believe, been suggested. It is this. Massachusetts declares that the 
fugitive slave is constitutionally entitled to a jury trial. It is the general 
conviction of the North. Mr. Webster had once prepared an amendment 
to the Fugitive Slave Act securing juiry trial. " A Commissioner of 
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humane and just instincts, would be careful to remember that this 
Act made him both Judge and Jury. Now, -does any man in the 
Commonwealth believe that a jury would have ever sent Burns into sla- 
very with six witnesses against one as to his identity, and' his confession 
as much in his favor as against him ? Mr. Loring knows, this day, 
that he sent into slavery a man whom no jury that could be empannelled 
in Massachusetts would have condemned. I might add, yrhom no Judge 
but himself, now on our Bench, would have condemned on the same 
evidence. 

The friends of Mr. Loring, in the streets, tell us it is hard to hold him 
accountable for this decision ; that all the world knows he did not make 
It — powerful relatives and friends dictated it to*him. Gentlemen, the 
apology seems worse even than our accusation. A man whose own 
heart does not lead him to be a slave-catcher, allow himself to be made 
the tool of others for such business ! Besides, does this excuse prove 
him so very fit, after all, to sit on the Probate Bench? What if he 
should allow able relatives and friends to dictate his decisions there also? 

Gentlemen, I have not enlarged, as I might have done, on the general 
principle that, without alleging special misconduct, the mere fact of Mr.* 
Loring's consenting to act at all as a Slave Commissioner, is sufficient 
cause for his removal from the office of a Massachusetts Judge. To 
consent actively to aid in hunting slaves here and now, shows a hard- 
ness of heart, a merciless spirit, a moral blindness, an utter spiritual 
death, that totally unfit a man for the judicial office. No such man 
ought or ca%expect to preserve the confidence of the community, which 
is essential {o his usefulness as a Judge. Neither can Mr. Loring claim 
that he had not full warning that such would be the case. To our shame 
we must confess, that the State has submitted to the execution of the 
Slave Act within her limits. But, thank God, we are justified in claim- 
ing that she submitted in sad, reluctant, sullen silence ; that while she 
offered no resistance to the law, as such, she proclaimed, in the face 
of the world, her loathing and detestation of a slave hunter. In the 
words of Channing : — 

**The great difficulty in the way of the arrangement now proposed, is 
the article of the Constitution requiring the sarrender and return of 
fugitive slaves. A State, obeying this, seems to me to cpntract as great 
guilt as if it were to bring slaves from Africa. No man, who regards 
slavery as among the greatest wrongs, can in any way reduce his fellow 
creatures to it. The flying slave asserts the first right of a man^ and 

should meet aid rather than' obstruction No man among tus, 

who values Ms character ^ w^uld aid the' slaoe-hunter. The sJave-hunter here 



FOR THB REMOVAL OF EDWARD G. LORING. 19 

wauid he looked on with as little favor as the felonious slave-tradef Those 
among as, who dread to touch slavery in its own region, lest insurreotion 
and tumalts should follow change, still feel, that the fugitive who has 
Bought shelter so far, can breed no tumult in the land which he has 
left, and that, of consequence, no motive but the unhallowed love of gain 
can prompt to his pursuit ; and when they think of slavery as perpetuated, 
not for public order, but for gain, they abhor it, and would not lift a 
finger to replace the flying bondsman beneath the yoke,^^ 

The Legislature, the press, the pulpit, the voice of private life, every 
breeze that swept from Berkshire to Barnstable, spoke contempt for the 
hound who joined that merciless pack. Every man who touched 
the Fugitive Slave Act was shrunk from as a leper. Every one 
who denounced it was pressed to our hearts. Political sins were 
almost forgotten, if a man would but echo the deep religious con- 
viction of the State on this point. When Charles Sumner, him- 
self a Commissioner, proclaimed beforehand his determination not 
to execute the Fugitive Slave Act, exclaiming, in Faneuil Hall, 
" I was a man before I was a Commissioner I " all Massachusetts rose 
up to bless him, and say, Amen ! The other Slave Commissioner who 
burdens the city with his presence, cannot be said to have lost the 
respect and confidence of the community, seeing he never had either. 
But slave-hunting was able to sink even him into a lower depth than he 
had before reached. » 

The hunting of slaves is, then, a sufficient cause for removal from a 
Massachusetts Bench, Indeed, I should blush for the State if it were 
not so. I am willing this case should stand for ever as a precedent. Let 
it be considered as settled, that when a Judge violates tne well-known, 
mature, religious conviction of the State on a grave and vital question 
of practical morality, having had full warning, such violation shall be 
held sufficient cause for his removal. This principle will do no shadow 
of harm to the independence ^f the Bench. Mr. Chairman, as I have 
before remarked, the Bench is weakened when we retain a bad Judge, 
not when we remove him. 

I arti glad that the facts of the case are such, that we can remove Mr. 
Loring without violating in the least tittle the proper independence of 
the Judiciary ; that Massachusetts can fix the seal of her detestation on 
the Slave Act by so solemn a deed, without danger to her civil polity. 
But, Mr. Chairman, I frankly confess, that if the case had been other- 
wise, if it had been necessary to choose between two alternatives, 
(while I value as highly as any man can an independent Judge,) better, far 
better, in my opinion, to haye, for Judges^ dependent honest men, than 
independent slave-catchers. ' 
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Dr. CbaDning, sktiog in his study, says that " no Baan among us who 
values his character, Would aid the slave-hunter.** We ask you to re- 
move from judicial office the man who has done it; done it unnecessa- 
rily, done it in hot haste, done it against law. We ask you not to have 
slave-hunters on the Bench of our old Commonwealth. Read Chan- 
ning's last, dying words : — 

** There 'is eomethiDg worse than to he a, slave. It is to make other 
men slaves. Better be trampled in iihe diist, than trample on a fellow* 
creature, Much as I ehrink from the evils inflicted by oondage on the 
millions who bear it, I would sooner endure them, than inflict them on 
a brother. Freemen of the mountains ! as far as you have power, remove 
from yourselves, from our dear and venerable mother, the Commonwealth 
of Massachusetts, and from all the free States, the baseness and guilt 
of ministering to slavery, of acting as the Slaveholder's police, of lending 
him arms and etreVigth to secure his victim Should a slave- 
hunter ever profane these mountainous retreats by seeking here a flying 
bondman, regard him as a legalized robber. Oppose no force to him ; 
you need not do it. Your contempt and indignation will be enough to 
disarm the * man-stealer ' of the unholy power conferred on him by un- 
righteous laws." 

This is the picture of a slave-hunter, which a dispassionate man leaves 
as his legacy to his fellow-citizens. Gentlemen, we assert that such a 
man is not fit to sit upon the Bench. We have a right to claim that you 
shall give us honorable, just, high-minded, conscientious Judges — men 
worthy the respect and confidence of the community. You cannot have 
such, if you have men who consent to act as United States Slave Com- 
missioners. You never can enact a United States Commissioner into 
respect. ,You epay pile your statutes as high as Wachusett, they will 
suffice to disgrace the State, they cannot make a Slave Commissioner a 
respectable man. 

We have, it seems to us, a right to ask of Massachusetts this act, — it 
being clearly within her just authority, — as a necessary and righteous 
expression of the feeling of the State. The times are critical. South 
Carolina records her opinion t£ slavery in a thousand ways. She vio- 
lates the U. S. Constitution to do it, expelling Mr. Hoar from her bor- 
ders, and barring him out with fine and imprisonment. Young Wisconsin 
makes the first page of her State history glorious by throwing down her 
gauntlet against this slave-'hunting Union, in defence of Justice and 
Humanity. Some of us had hoped that our beloved Common weadth 
would have placed that crown of oak on her own brow. Her youngest 
daughter has earned it first. God speed her on her bright pathway, to 
success and immortal honor! Shall Massachusetts alone be mute, 
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when the worid gathers to this great protest against a giant sin, to this 
holy crusade of humanity ? • 

Say not, we claim something extreme and fanatical. We say only 
what the State enacted in 1643 and reiterated in 1850, that to be a 
.Massachusetts magistrate and a slave-hunter are incompatible offices. 
Surely, public opinion has not gone back since 1850. Surely, the 
Nebraska outrage has not reconciled you to the Slave Power. We dare 
be as much opposed to slavery and slave-hunting now, as we were 
before that insult. Tell the nation that Massachusetts throws no sanc- 
tion around the Slave Law by allowing her officers to join in executing 
it. She marks her sense of its merciless nature, by refusing h^r broad 
seal to any one who upholds it. 

Judge Loring says — " I only obeyed the United Stales law in return- 
ing the fugitive." Let Massachusetts say to him, " Dp it ! do it freely ! 
do it as often as you please ! Return a fugitive slave every day ! But, 
when you do, remember you shall skulk through the streets like a leper' 
from whose side every man shrinks. Remember, you shall hold no 
commission of mine. No, the humblest work that the lowliest official 
performs, since it is honest, is too holy to be polluted by you. We do 
not deny your right. It is, unfortunately, your right, as a citizen of the 
United States, to take your part in slave hunts ; but the Commonwealth 
has, also, we thank God, still the right to say that her Judges shall be 
decent men, at least. Make your choice I You wish to be United States 
Commissioner? — be it; but no longer be officer of mine!" What! 
shall our Judges be men whose names it makes one involuntarily shud- 
der to, meet in our public journals.? — whose hand many an honest 
man would blush to be seen to touch in the streets ? 

Indeed, Mr. Chairman, I do not exaggerate. Grant that Burns was 
Col. Suttle's slave, and what are the facts ? A brave, noble man, bo^n, 
unhappily, in a slave State, has shown his fitness -for freedom bettet than 
most of tis have done. At great risk ahd by great effort" obtained he 
this freedom ; but we were only ftee born. He hides himself in Bos- 
ton. By hard work he earns his daily bread. With patient assiduity, 
he sits at the feet of humble teachers, in school and pulpit, and tries to 
become really a man. The heavens smile over him. He feels that all 
good men must wish him success in his blameless efforts to make him* 
self more worthy to stand at their side. Weeks roll on, and the heart 
that stood still with terror at every lifling of the door-latch begins to 
grow more calm. He has finished his day's work ; and, under the free 
stars, y^earied, but full of joyful hope that words could never express, he 
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s^eks hi$ home, — happy, however bumble, as it is big, and it is free. 
In a moment, the cup is dashed from bis lips. He is in fetters, aoui 
a slave. The dear hope of knowledge, manhood, and worthy Chris- 
tian life, seems gone. To read is a crime now, m^rria^ a moclti 
cry,, and virtue a miracle. Who shall depcribe the horrible despair 
of that moment ! How the world must have seemed to shut dowa 
over hira as a living tomb ! What hand dealt that terrible blow/ 
This poor man, against mountain obstacles, is struggling to olimb up. 
to be more worthy of his im^mortality. What hand is it, that, in this 
Christian land, starts from the cloud and thrusts him back ? It is the 
hand of one whom your schools have nurtured with their best cul- 
ture, sitting at ease^ surrounded with wealth ; one, whom your com- 
mission appoints to protect the fatherless, and met^ out justice be- 
tween man and man. Men! Christians! is there one of you who 
would, for worlds, take upon his conscience the gUilt of thus crush- 
ing a hapless, struggling soul? Is the man who could, in obedience 
to any human law, be guilty of such an act, lit to be a Judg^ 
over Christian people? 

Gentlemen, the petitioners have no feeling of revenge toward Mr. 
Edward G. Loring. Let the General Government reward him with 
thousands, if it will. To us, he is only an object of pity. There was 
an hour when one man trembled before him, — when one hapless victim, 
with more than life at stake, trembled before this man^s want of bum^a- 
ity and ignorance of law. The^t hour has passed away. To-day, he is 
but a weed on the great t)»cean of Humanity. To us, he is nothing ;, 
but we, with you, are the Comraojiwealth of Massachusetts ; and, for the 
honor of the State, for the sake of Justice, in the name of Humamty, WQ 
claim his removal. We have a right to a Judiciary worthy of the respect 
of the community. We cannot respect him. Do not give us a man 
whose judicial character is made up of party bias, personal predilection, 
bad law, and a recklesc^ disregard of human rights, and whose heart was 
too hard to melt before the mute eloqffience of a hapless and terrified 
man, — do not commk to such a one the widows and orphans of the 
Commonwealth ! Do not place such a man on a Bench which only able, 
and humane, arid Christian men have occupied before ! Do not let him 
escape the deserved indignation of the community, by the technical con- 
struction of a statute ! The Constitution has left you, as the represent- 
atives of the original sovereignty of the people, the power to remove a 
Judge, when you think he has lost the coniSdence and respect of his con- 
stituents. Exercise it! Say to the United States, — "The Constitu- 
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tion allows the return of fugitive slaves. Find your agents where you 
will ; you shall not find them on the Supreme or any inferior Bench of 
Massachusetts. You shall never gather round that infamous procedure 
any respectability derived from the Magistracy of the Commonwealth. 
If it is to be done, let^it be done by men whom it does not harm the 
honor or the interests, of Massachusetts to have dishonored and made 
infamous ! " , ' 

Mr. Chairman, give free channel to the natural instincts of the^ Com- 
monwealth, and let us, 7— let us be at liberty to despise the slave-hunter, 
without feeling that our children's hopes and lives are prejudiced thereby ! 
When you have done it, — when you have pronounced on this hasty, 
reckless, inhuman Court, its proper judgment, the verdict of official 
reprobation, you will secure another thing. The next Slave Commis- 
sioner who opens his Court will remember that he opens it in Massachu- 
setts, where a man is not to be robbed of his rights as a human being 
merely because he is black. You will throw around this unfortunate 
victim of a cruel law, wh^ch you say you cannot annul, all the protection 
that Massachusetts incidentally can. It is in your npwer to-day to re- 
deem the Judiciary of Massachusetts from the disgrace which' this case 
has flung upon it. And, doing this, you will do something to prevent 
seeing another such sad week as that of last May or June, in the Capital 
of the Commonwealth. Although you cannot blot out this wicked clause 
in the Constitution, you will render it impossible that any but reckless, 
unprincipled and shameless men shall aid in its enforcement. Such men 
cannot long uphold a law in this Commonwealth. 

The petitioners ask both these things ; claiming especially to have 
proved that you can do this work, and that, if you love justice or mercy, 
you ought to do it. 
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Note A. I am reminded that I might have pushed this argument further. The 
aot of 1850 is styled — ** An Act to amend, and supplementary to, the Act entitled 
' An Act respecting Fugitives,' &o. , approved Feb. 1€, 1793." It is, then, proper- 
ly a part of the Act of 1798, and acting under it is not only substantially within the 
prohibition of our statute of 1848, but perhaps is, in strict taw, included in that pro- 
hibition. At any rate, how io the statutes of 1798 and 1850 di£fer ? In 1798, Con- 
gress enacted that certain State officers Should be ex-officio slave-catchers. Massa- 
chusetts, in 1848, forbade her magistrates to accept the authority. In 1850, Con- 
gress makes it necessary that a man should have a separate commission to entitle him 
to catch slaves. Massachusetts reiterates her orders. In defiance of these. Judge 
Loring accepts a commission. Is the case not substantially witliin the meaning 
of the Aot of 1848 ? 
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